
UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Guardsmark, LLC,

Petitioner-Employer,

and

International Union, Security, Police, and Fire
Professionals of America (SPFPA),

Labor Organization.

Case 5-RC-143199
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REPORT AND RECOMMENDATIONS ON OBJECTIONS TO ELECTION

?ad fZW dWSea`e efSfWV TW^ai( @gSdVe_Sd]( EE< &p@gSdVe_Sd]q' fS]We WjUWbf[a` fa fZW

AWSd[`Y HXX[UWdre JWbadf S`V JWUa__W`VSf[a`e a` HT\WUf[a`e fa >^WUf[a`( VSfWV FSk 3( .,-1*

Guardsmark also incorporates herein by reference its Request for Review of March 19, 2015

Report on Objections by Region 5 (filed April 2, 2015). For all of the reasons stated in both

filings, Guardsmark requests that the Board set aside the mail ballot election and order a manual

election.

Summary

At the heart of this controversy is a mail ballot representation election amongst the

security officers employed by Guardsmark at Providence Hospital in Washington, D.C. that took

b^SUW ahWd fia iWW]e TWfiWW` CS`gSdk .4( .,-1 S`V ?WTdgSdk --( .,-1 &fZW p>^WUf[a`q'* There

were thirty-three eligible voters. Eleven voted in favor of the Union and two voted against. But

at least ten employeesoa dispositive numberowere denied the opportunity to vote in the

Election! Guardsmark has objected from the beginning that the Election was fraught with several

errors that cumulatively resulted in at least 30% of all voters being disenfranchised. First the
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Region, then the Hearing Officer, ignored the overall impact of the errors when taken together.

Rather, both improperly considered [`V[h[VgS^ Wddade [` [ea^Sf[a` fa ahWddg^W @gSdVe_Sd]re

objections one-by-one.

The six individual errors identified by Guardsmark that cumulatively resulted in the

disenfranchisement of at least 30% of the eligible voters were that:

1. The Regional Director improperly insisted upon a mail ballot over the request of
Guardsmark for a manual ballot;1

2. The Regional Director improperly refused Guardsmarkre dWcgWef to hold a mass
meeting with the employees in the hours prior to the ballots being mailed (thus
limiting notice to employees about the Election);

3. About a quarter, eight out of thirty-three, eligible voters did not receive ballots
timely;2

4. Two out of the fifteen voters who did submit ballots failed to sign the
identification stub and the Region did not provide them new ballots;3

5. Ten out of thirty-three (30%) eligible voters were disenfranchised; and

6. The notice of election did not adequately apprise the eligible voters how to obtain
duplicate ballots, thus exacerbating the prior errors.

But the Hearing Officer only considered (at the direction of the Regional Director) the third

individual objection in isolation. As a result, the Hearing Officer improperly refused to allow

evidence and/or ignored evidence regarding the faulty mail ballot election, the improper time

1 The entire mail ballot process here was flawed. One of the employees who did not
receive a ballot and did call the Region for a duplicate copy around the date identified by the
Region, did not have enough time to return the ballot to be counted. Despite following all of the
JWY[a`re dg^We( fZSf W_b^akWWre TS^^af Sdd[hWV W[YZf VSke SXfWd fZW fS^^k"

2 @gSdVe_Sd]re [`[f[S^ [`hWef[YSf[a` dWhWS^WV fZSf -/ agf aX // hafWde ZSV TWW`
disenfranchisedoabout 40%. However, Guardsmark was not able to serve subpoenas on all of
the disenfranchised voters. As a result, the evidence presented at the hearing was that 10 out of
33 voterso30%ohad been disenfranchised.

3 LZW JWY[a` V[V bdabWd^k egefS[` @gSdVe_Sd]re aT\WUf[a` dWYSdV[`Y fZ[e Wddad( Tgf
improperly refused to remedy it, wrongly claiming, that two disenfranchised voters would not
change the outcome of the Election.
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bWd_[ffWV Xad fZW _S[^ TS^^af W^WUf[a`( S`V _aef [_badfS`f^k( @gSdVe_Sd]re aT\WUf[a`e fa fZW

alleged notice of the Election that exacerbated the problems when mail ballots were not received

by voters.

Remarkably, the Hearing OffiUWdre JWbadf S`V JWUa__W`VSf[a`e fa ahWddg^W

@gSdVe_Sd]re aT\WUf[a`e SdW S^_aef ea^W^k bdW_[eWV a` fZW SVWcgSUk aX fZW JWY[a`re `af[UW [`

this mail ballot Election. At the same time, the Hearing Officer refused to consider @gSdVe_Sd]re

evidence regarding the inadequacy of the notice itself. In effect, the Hearing Officer found that

the Regionre XS[^gdW to serve mail ballots on 30% of eligible voters could be ignored because a

telephone number to request a ballot was obscurely placed in a posted notice. It did not matter to

the Hearing Officer that even when an employee called the telephone number and followed the

JWY[a`re bdaUWVgdW( fZW TS^^af was not be mailed out in time to be counted through no fault of

the employee. Speed and limiting costs (the reasons proffered by the Region for a mail ballot)

were given priority over the rights of the employees to vote in this Election and at the hearing.

LZW ;aSdV ZSe Ua`e[efW`f^k ZW^V fZSf pfZW bd[_Sdk Ua`e[VWdSf[a` [` fZW Ua`VgUf aX S`k

election is whether the employees are afforded adequate notice and sufficient opportunity to

hafW*q Cities Service Oil Co. of Pennsylvania, 87 NLRB 324, 328 (1949) (emphasis in original).

Yet, the overall effect of the election procedure employed here has resulted in inadequate notice

to eligible voters and an insufficient opportunity to vote. The Region ought to have set the

Election aside and Guardsmark now requests that the Board do so.

Lemco Standard

;afZ fZW JWY[a`S^ =[dWUfad [` Z[e JWbadf a` @gSdVe_Sd]re HT\WUf[a`e S`V fZW AWSd[`Y

Officer in her Report and Recommendations cite Lemco Construction, Inc., 283 NLRB 459

(1987) for the following proposition:
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In Lemco Construction, Inc., 283 NLRB 459 (1987), the Board determined that
election results should be certified where all eligible voters have an adequate
opportunity to participate in the election, notwithstanding low voter participation.
The Board declared it will not apply a percentage test of eligible voters voting to
determine the validity of an election, rather, it will find an election to be valid if:
(1) all employees have received adequate notice of the election; (2) all employees
were given adequate opportunity to vote; and (3) employees were not prevented
from voting by the conduct of one of the parties or by unfairness in the scheduling
or mechanics of the election. See also Northern Star Realty Co., 283 NLRB 1159
(1987); Community Care System, 284 NLRB 1147 (1987).

Ex. 1, Report and Recommendations, pp. 7n8. The Hearing Officer was limited in what she

could consider under the Lemco standard, however, because the Regional Director had already

VWfWd_[`WV fZSf fZW X[def bda`Ye iWdW _Wf TWUSgeW fZW JWY[a`re Gaf[UW ZSV TWW` baefWV S`V

S^^WYWV^k TWUSgeW pfZW _S[^ TS^^af bdaUWee impliedly affords employees the adequate opportunity

fa hafW*q >j* 2, Regional Director Report, p. 8 (emphasis supplied). However, Guardsmar]re

objections have always been that: (1) the Notice of Election was inadequate for several reasons;

(2) all employees were not given an adequate opportunity to vote; and (3) employees were

prevented from voting by unfairness in the scheduling or mechanics of the Election.

Many Employees Were Denied Opportunity to Vote

While the Hearing Officer was prevented from considering all of the reasons Guardsmark

felt the E^WUf[a` iSe XSfS^^k X^SiWV( ZWd X[`V[`Ye egbbadf @gSdVe_Sd]re bae[f[a`* ?[def( fZW

Hearing OXX[UWdre JWbadf S`V JWUa__W`VSf[a`s find that at least six employees did not timely

receive a ballot and that Guardsmark had made an offer of proof that the two other employees

who had been subpoenaed to testify would concur that they had not received a ballot. See Ex. 1,

pp. 5n7. It is undisputed that those eight ballots (coupled with the two voters to which the

Region did not send duplicate kits) could be dispositive in this Election where the vote was

eleven to two. These employees were not given an adequate opportunity to vote because they

were not provided ballots.
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The Regional Director and the Hearing Officer alleged that these employees were given

an opportunity to vote because they could have called the telephone number on the Notice to

receive a duplicate ballot, but did not. However, one employeeoChimere Bryantodid call for a

duplicate ballot. Ex. 1, p. 5. It did not arrive in time for her to cast her vote. Id. The Hearing

HXX[UWd Xag`V fZSf Fe* ;dkS`f ZSV Xa^^aiWV fZW JWY[a`re V[dWUf[a`e Wjactly as written, but she

was still prohibited from voting due to the mail balloting process established by the Region.

There is no reason to believe the rest of the employees would have been able to get ballots in

enough time to vote had they known to call for a duplicate ballot.

Many Employees Were Prevented From Voting By
Unfairness in the Scheduling and/or Mechanics of The Election

LZW Sffad`Wk Xda_ fZW @W`WdS^ <ag`eW^re HXX[UW &aXX fZW dWUadV' efSfWV Sf fZW ZWSd[`Y fZSf

the Region knows mail going through Washington, D.C. takes longer than everywhere else in the

country because of the need to check for things like anthrax (as occurred several years ago). As

found by the Hearing Officer, it took about a week for Ms. Bryant to receive her duplicate ballot

and then another nine VSke Xad [f fa YWf TSU] fa fZW JWY[a`re aXX[UW( Xad S fafS^ aX fifteen days.4

Ex. 1, p. 5. Yet, the Region only provided fourteen days total for this mail ballot Election.

Guardsmark objected to a mail ballot process for this E^WUf[a` &Se V[eUgeeWV [` @gSdVe_Sd]re

JWcgWef Xad JWh[Wi aX fZW JWY[a`S^ =[dWUfadre JWbadf'* LZ[e _S[^ TS^^af bdaUWee iSe XSfS^^k

flawed.5

4 Ms. Bryant called the Region around February 4 to obtain a duplicate ballot and
received it on February 10. She mailed the ballot that same day, but it was not received by the
Region until February 19o8 days after the tally of ballots. See Ex. 1, p. 5.

5 The Region ought to have given more than two weeks for a proper mail ballot election
since it was aware of the mail delay in D.C., where all of the eligible voters work.
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The Hearing Officer asserts that @gSdVe_Sd] pU^S[_e fZSf fZW JWY[a` XS[^WV fa _S[^

TS^^afe fa -- aX // W_b^akWWeq, but fZSf p`a ebWU[X[U Wh[VW`UW iSe [`fdaVgUWV eZai[`Y S`k

[ddWYg^Sd[fk i[fZ fZW _WUZS`[Ue aX fZW W^WUf[a`*q See Ex. 1, pp. 4, 9. That is not what

Guardsmark claims. Rather, Guardsmark does not know why such a large percentage of

employees did not receive ballots. Guardsmark attempted to have the Region produce the

documents evidencing how it prepared the mail ballots, which addresses were actually typed on

the envelopes sent to employees, when the ballots were mailed, etc., but the General Counsel and

the Regional Director refused to produce any documentation that would show whether the mail

balloting had been carried out properly. See Ex. 3, Regional Director Response to Request for

Subpoenas; Ex. 4, General Counsel Response to Request for Subpoenas. Guardsmark objected

Sf fZW AWSd[`Y S`V Ua`f[`gWe fa aT\WUf fa fZW JWY[a`re dWXgeS^ fa bdaVgUW fZW VaUg_W`fe fZSf

would establish how the mail balloting was actually conducted. That information should have

been produced. 077 ,*/' G% .<@=7CEA@JD$ )@5%, 621 F.2d 1322 (6th Cir. 1980) (remanding for

evidentiary hearing as to whether four mail ballots were actually mailed where Board provided

no evidence to establish how it conducted mail ballot election). What Guardsmark does know

(and is not disputed) is that a large percentage of employees were not provided ballots to begin

with. As a result, these employees did not vote in the Election and were disenfranchised.

The Regional Director and Hearing Officer claim that these disenfranchised voters had an

opportunity to call the Region to obtain duplicate ballots when the original ballots did not arrive.

However, placing the onus on a large percentage of voters to seek out their own ballots rather

than being provided the ballots directly means that the votersonot the Regionowere

responsible for carrying out the Election. The NLRA requires that the NLRB carry out elections;

not voters. 29 U.S.C. § 159. The cases cited by the Hearing Officer do not change this analysis
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because none of those cases involved a large percentage of the eligible employees not receiving

ballots. Antelope Valley Bus Co., Inc. v. NLRB, 275 F.3d 1089 (D.C. Cir. 2002) (less than 3% of

the eligible voters did not receive mail ballots); Sitka Sound Seafoods, Inc., 325 NLRB 685

(1998) (about 4% of eligible voters ballots returned undeliverable and duplicates were

automatically provided). Here, between a quarter to a third of the eligible voters were not

provided ballots through no fault of their own.

In Star Baking Co., 119 NLRB 835 (1957), the Board set aside an election where one

employee did not receive mail ballot. The Board held:

[I]t is the responsibility of the Board to establish the proper procedure for the
conduct of its elections, which procedure requires that all eligible voters, not
merely a representative number, be given the opportunity to vote. It is
particularly important to remedy the failure to discharge this responsibility where,
as here, the vote of the employee who failed to receive a ballot could have
affected the results of the election. [Emphasis supplied.]

It is undisputed that all eligible voters were not given the opportunity to vote in this Election. A

dispositive number of employees here were prevented from voting for some reason outside of

their control. This situation is just like the cases involving inclement weather that prevented

employees from getting to the polls to vote. In Baker Victory Services, 331 NLRB 1068 (2000),

severe weather conditions on the day of the election reasonably denied eligible voters an

adequate opportunity to vote and a determinative number did not vote, so a new election was

ordered. In V.I.P. Limousine, Inc., 274 NLRB 641 (1985), an election set aside (despite 75% of

eligible voters voting) because a snowstorm prevented some employees from voting. The Board

should set aside the Election and order a re-run.

Notice of the Election Was Inadequate

Finally, the Notice itself was inadequate to aid the employees in the voting process. The

Hearing Officer admitted that the directions to obtain a duplicate ballot were buried in the middle
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of three legal sized pages of text, with boilerplate language on either side. Ex. 1, pp. 4n5, 7 n.7.

But that description does not even do justice to what was expected of these employees who never

received ballots. The Notice was posted in the only place availableothe guard office at

Providence Hospital. Id. at p. 4. The security officers were not in the office for long, but have

posts outside the office. The information related to obtaining a duplicate ballot in the tight time-

frame set by the Region was literally 2.5 lines of plain text buried in the middle of three legal-

sized pages of legalese (near the red arrow below). See Ex. 5, Notice of Election. There was no

heading identifying what to do if your ballot does not arrive. The language was not bolded.

There was nobody named as the person to call to request a new ballot. It was a phone number

hidden between boilerplate language. Id.

The actual Notice is shown above (smaller) with the addition of a red arrow pointing to the only

place in the three-page long Notice where the Region provided instructions to obtain a duplicate

balloto2.5 non-descript lines amongst 140 lines. LZW Sddai iSe `af bdWeW`f a` fZW W_b^akWWer
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Notice, nor was there anything else directing attention to the procedural safeguards for the

voters. In a mail ballot election, where employees were responsible for remembering when the

ballots should arrive and responsible for calling a telephone number should ballots not arrive

within the short window allotted by the Region, more care should have been taken to with

manner of notify employees of their obligations by the Region.

Several of the employees testified that they did not know about the telephone number to

call to receive a duplicate ballot, despite seeing the three pages full of legalese on the bulletin

board. Ex. 1, pp. 6n7. Two employees did not even realize that the Election had started (and

ballots allegedly mailed to them) until the Election was over. Moreover, as provided in

@gSdVe_Sd]re ad[Y[`S^ aT\WUf[a`e S`V V[eUgeeWV [` @gSdVe_Sd]re JWcgWef Xad JWh[Wi( fZWdW iSe

no individual identified in the Notice for employees to call if they did not receive the ballot. The

Notice was inadequate to aid the employees who were not provided ballots.

Further co_bag`V[`Y fZW [`SVWcgSfW `af[UW fa fZW W_b^akWWe iSe fZW JWY[a`re VWU[e[a`

not to allow Guardsmark to address the employees on the day the ballots were mailed. This issue

[e V[eUgeeWV [` @gSdVe_Sd]re [`[f[S^ JWcgWef Xad JWh[Wi* ;gf [f [e [_badfS`f fa ba[nt out here

that had Guardsmark been permitted to hold a mass meeting with the employees on the morning

that the ballots were being mailed, Guardsmark could have reminded them closer to the date of

mailing to watch for the ballots. Instead, employees did not realize when the ballots were to

arrive. By the time they realized their ballots were not sent to them, the tally was over and they

were disenfranchised.

Conclusion

Considered collectively, all the errors in the conduct of this Election resulted in the

disenfranchisement of 30 to 40% of the eligible voters. At least ten voters did not get an
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EXHIBIT 3



United States Government

NATIONAL LABOR RELATIONS BOARD

Region 5

Bank of America Center, Tower II
100 South Charles Street
Suite 600
Baltimore, MD 21201 Telephone: (410) 962-2822

March 25, 2015

Stephen Glazek
Barris, Sott, Denn & Driker, P.L.L.C.
211 W. Fort St. Fl. 15
Detroit, MI 48226-3269
By Regular Mail and Email

Re: Guardsmark, LLC
Case 05-RC-143199

Dear Mr. Glazek:

On March 20, 2015, the Region received your application for subpoenas ad testificandum
and duces tecum in the above-captioned case. Within the application, you also requested that I
issue a subpoena to the Region’s Election Specialist or other agent(s) responsible for carrying out
the mail balloting in this case. On March 23, 2015, the Region provided you with twelve
subpoenas ad testificandcum and a subpoena duces tecum. This letter shall serve as a response to
your requests for the subpoena duces tecum and the subpoena ad testificandum to Regional
Office staff.

Your application for the subpoena duces tecum requested that I issue such a subpoena for
the production of documents from Region Five of the National Labor Relations Board. I view
this request as improper under Section 102.118 of the Board’s Rules and Regulations. Any such
request for the production of documents from a Regional Office of the National Labor Relations
Board must be made directly to the Office of the General Counsel, and I am not permitted to
produce or present any such documents without the written consent of the General Counsel.

As for your request for testimony from the Region’s Election Specialist or other agent(s)
responsible for carrying out the mail balloting in the instant case, General Counsel’s
Memorandum 94-14 specifically delegates Regional Directors with the authority to allow Board
agents to testify. However, Agency policy is to limit or preclude testimony of Board agents.
NLRB Casehandling Manual (Part Two) Representation Proceedings, Sec. 11429.1. In the
instant case, I am willing to reserve my final determination regarding your request until such
time when it can be determined that evidence adduced at the hearing in this case establishes that



(1) employees did not receive ballot kits; (2) employees had no opportunity to contact the Region
in order to request duplicate ballots kits because the Notice of Election lacked instructions about
how to do so; and/or (3) employees contacted the Region in order to obtain duplicate ballot kits
but failed to receive them.

Very truly yours,

Charles L. Posner
Regional Director

cc: Melonie Stothers
Barris, Sott, Denn & Driker, P.L.L.C.
211 W. Fort St. Fl. 15
Detroit, MI 48226-3269
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